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SIXTEEN yeal 's as a state tr ial  iudge have lcl i  me lvi th a deep respect sr.rGLE p/icE

for the professional isnt and courpetence ofthc publ ic clefenders n'ho 'HARE
hanclle felot i l '  sn5g5 for indigent cl iur inal defendiints in my

courtroonr. In fact. I ' r ,e told fr ieuds, only half- jokingly, Lhat i f  thel,are

evel char'gcd u, i th a scl ious crini inal offense, t l ie f l lst thing t lrey

should do is give al l  their asscts to chal i ty, in an ef lbrt to qual i f l , fbr '

pubi ic defendel relrrcsentation.

So rvhen trvo ecotronrists fronr Enrory Univelsit l ' ,  Paul l{ubin and Joanua Shepherd.

aglccd last ),ear to ccl laborate rvith nre ou an ccououretr ic study of how effect ive publ ic

defenders real ly ale, I  had to guarcl against confirmation bias. I  r ,vas posit ive that publ ic

defenciers rvould prove mor-e cffect ive than thcir pl ivate counterparts. Mr'.  I{ubin and N{s.

Shel;hcld, n' i th their occupational faith in nralkets, rvere equally posit ive of just the

opposite. In the end, thc econor.uists wcre r igl i t ,  though ivi t l i  an intelest ing twist.  ( ' l 'he

fu l l  s tuc l1 'has  been pub l ished in  thc  Oh io  S ta te  Jor r l r ra l  o { 'C l in t ina l  Larv . )

\4/c looked at al l  5,224 i 'c lony cl inr inal cascs f i led in I)envel in zooz. Most othcl studies

r.neasure lawyel clTectiveness through indicatols l ike acquittal rates, but rve used the one

thing crinrinal clefe Irdants care i ibout nrost: the amount of jai l  or prison t ime they

recc ive .  Thus ,  acqu i t la ls  counted  as  zcro .  P lobat ionan 'seutences  l i kewisc  counted  as

zelo. unless t l ic probation was conrbinecl with sonre jai l  t inie.

\4/c counted halfrval '-housc senteuces as rzo days, n4rich is typical for Denver

defcndants. \ \ 'c counted the init ial  leugLh of a 1r ' isou scnteuce without dccreasing i t  for

carly lclcase ot ' incr-easing i t  Ibl  palolc violat ions. Li l 'e scnteuccs n'e albitrari l ) 'counted

as 110 yc:u's.



Nl l  ccononr is t  l - r ' i cnc ls  rvc lc  a i r i c  to  r . rsc  i cg lcss iou  aua lvscs  to  cont lo l  lb l  o t l rc l  va l iab lcs

(sur : l r  as  rv i r r t l i c r  i r  casc  \v i l s  p lea  b l lga incc l  o l  rven I  to  t l ia l ) ,  to  n r i r r in r i ze  t l re  c l rance

that lhe cl i l l 'elerrces rve fburrcl n'ele carrserl  by hctolc othcr than cl ' l tcl ivcncss. ' l 'hev alscl

rusec l  l cg lcss ions  n ' i th  d i l le len l  conrb ina t ions  o l ' r 'a l iab lcs ,  Io  cnsurc  t l r r t  o t r l  l csu l [s  rve lc

not  scns i t i ve  to  a  pa l t i cu la l  var iab lc .

'1 'hc  l csu l ts  rvc t ' c  s i t t ' p l i s ing . '1 -hc  i l vc l lgc  scn tcncc  [b l  c l i cu ts  o f 'pub l i c  dc l ' cnc lc ls  rvas

a l r los t  [h lec  vca ls  longer  thau the  i l verage lb r  c l i cn ts  o l 'p l i va tc  la rvvers .

B i r l  ou l  n ros t  uo tab le  l inc l ing  rvas  h iddcn in  onc  o1 ' the  va l iab les  rve  had cont lo l lec l  *  the

se r ior.rsness o1' lhe casc. \ \ te hacl assrrnrerl  that pLrbl ic clefcnclcls ou i lvcf agcr hancl lcd rnole

sc l ious  cascs  than p l i va te  la r ' vve ls ,  i1 ' lb l  r ro  o thc l  l cason than tha t  such cases  carn '

h ig i re l  bonds ,  and dc lcndan ls  r ' vho  car t ' t  n r i i kc  those bonc ls  a re  o f ' ten  lcnc lc rcd  ind igent

by  thc i l  p lc t l ia l  i r rcarcc la t io r t .  ' l ' l re  l cng t l r  o l ' thc i l  c l i cn ts '  sen teuces  rvor r ld  o f  cou lsc  bc

d is to l ted  b- t .  the  fac t  tha t  they  har rc l le  n ro lc  se l ious  ca .ses  n , i th  longer  po tcn t ia l  scn tcnces .

I lut rvhen rvc reuroveci thc control lbr the sel iousness of thc cl inre, publ ic clelcnclels

pe l f i l ru ied  le la t i vc lv  n 'o rsc .  no t  be t tc i - ( l i vc  \ / ca ls  u ro te  inca lce la t ion  vc lsus  th lce  I 'ea ls

nroi 'c ).

\ \rhcn ive cxaruint:cl  t l re sr:r iousuess o1't lrc cases handlccl by caclr l1'1;c ol ' l i1ry1'c1',  r ,1's

d iscovcrcd  no t  on l l  th l t  p r i va tc  la lvvc ls  teuc l  to  hauc l l c  n ro lc  sc l io r . rs  cases ,  bu t  a lso  tha t

as  the  ser iousncss  o1 ' t l t c  case inc t  eascs ,  [hc  c l tanccs  tha t  a  p l i va tc  la rvvc l  i s  hand l ing  i t

also increi ises. \ \rhat in thc rvol lcl  corr lcl  ex1;lain such a lcsuit i '

I t  t r r lns  o r r t  tha t  thc  cxp la i ra t ion ,  a t  l c i i s t  in  pa l t ,  i s  onc  tha t  s l rou ld  pu t  a  s ru i l c  on  t l i c

I 'acc  o l 'a l l  l l ' cc -nrar l te te ls  aur l  r 'a t iona i  cho ice  theor is ts :  c l in r ina l  c le f ' cnc lan ts ,  jus t  l i i te  an1 '

o thc t  consuute ls  o1-sc lv ices .  a l lpo l r  lo  bc  n ra l i ing  c l ro ices  based or r  the i l  la t iona l

assessnrcn ts  o l ' cos ts  iu rc l  benef i t s .  I lL r t ,  i .o r r  u r igh t  us l i ,  c lo  c l i r -n ina l  c le lenc lan ts  eve l  lea l l t '

I ravc : r  cho ice  bc t r r ,ec r r  1 ;L rb l i c  de f 'enc lc rs  anc l  p l i va te  couusc l?  I t  appears  rnan] ' c lo .

OLr l  c la ta  suggcs tcc l  t l ta l ,  con t t 'a t -y  to  the  la rv 's  la ther  b ina lv  no t iou  o l ind igencr , ,  a  la igc

chun l i  o { ' l ' c lony  c l in r ina l  dc l -cndants  a lc  rvhat  nc  havc  ca l led  " rna lg ina l l f  i r rd igent . "  Tho '

cou ic l ,  i l ' the1 ,  had to ,  tap  h idden fesourccs ,  o r '  Ihc  lesou lccs  o I  fan i i l l ' and  l l - i cnc ls ,  to

lctain Pl ir .ate lal '1 'crs, l lLrt rvl t l t  dl ives that clecision?,JLtsl n'hat you'r l  exltcct l l 'c.rrtr  ant '

t ' a t iona l  consunrc l  o l ' c l in r ina l  de l 'ense serv iccs :  a  courb i r ra t io r r  o l ' the  se l iousncss  o l  the

o l ' i ' cnse  and the  l i ke l i l rood o f  corn ' i c t ion .

1 2 bgrllglrl

I\'lorris Il. Itof ftnrut is ct Cokn'ado state trial .iudge artcl o.f'elktw ctt llrc GrtLter InstittLte

. lbr Latu and Beltt t t , ioral Resecu'clt .
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I ruag, inc  a  gu i l t l ' ,  n ta lg ina l l t , iuc l igcn t  dc f ' cnc la r r t  lac ing  a  rc ia t i vc lv

nr iuor ' l c lo r r r . ( l i r  rvh ich  hc  rv i l l  rnos I  l i l te l_v  gc t  1 ; r 'oba t io t r ) .  Norv  add to

thc  ur ix  the  fac t  tha t  h is  c l in rc  * 'as  captu lec l  ou  v idco tape.  rnean ing  h t :

l r rs  a .snra l l  cha i rcc  o1 ' l vo ic l in . r ' l ,  conv ic t ion .  I l  i s  r rn l i l i c l t , s r rch  a

c lc fcnc la r r t  rvor r l c l  dep lc tc  h is  anc l  h is  la rn i l r "s  anc l  l l ' i e r rc ls ' I ' c .sou l ' ccs  lo

h i le  r r  p l i va te  la rv .1 'e l  n ,h r :n  I re  cou ld  gc t  a  l ' r ' cc r  pub l i c  de le t rdo l  to

ach icve  thc  sanrc  l csu l l .
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t \ t  thc  o t i rc l  cnc i  o1 ' the  spec ln lm,  in rae ine  a  malg ina l i l  iud igcn t  c lc l 'endan l  chargcd l ' i th

f ' i r s l  c lcgrcc  t t t t t t ' c l c t ' ,  a r t r i  in rag inc  tha t  hc  i s  i r r r roccu [ .  \ ' \ ' ou lc ln ' t  Iha t  de l ' cndau l  t io

e lc l t , [h ing  in  h is  pouc l  lo  n ra lsha l  t l r c  l csources  to  h i le  a  p r iva tc  la rvycr . ,  i1 'he  be ] ie r ,cd ,

l igh t lv  o r  rv long l .y ,  tha t  the  pr iva tc  la rvve t ' i ve lc r  n ro le  l i l t c l l , to  ach ic r ' c  ln  acc lu i t ta l?

I t t  o t l t c l 'n r t t r l s ,  t t r t t ' g i t ta l l l ,  j11q i iog111 c le l ' c lc l ln ts , , r ' [o  c l tgosc  l lub l i c  c lc fcpc lc ;s  te ld  to  bc
g t r i l t l ' . . \ i rd  o l ' c r i t t l sc  i f  th l t ' s  t l t rc ,  i l ' s  t to t  a t  l l l  s r r r 'p l i s ing  th l t  pub l i c  c lc l ' cuc lc t ' s  n ,ou lc l

ach ieve  less  lavora l ; l c  o r r tco l l cs .

X{o lc '  rvork  nccds  to  bc  dor r r :  lo  con l i ln r  t l r c .se  l r : s r r l t s .  l l u t  i1 ' t l r c t 'ho ic l .  and l ro ld
nat iona l l r . ,  thc - t ' c r - r t r ld  l tavc  i t lpo l ta r r t  po l i c r , i rup l i ca l io r rs .  l ioLrgh l l ' one- lh i l c l  o1 'a l l  s ta tcs
har t  lb rn rn l  s t l t tov ic lc  1 ;L r l t l i c  dc l ' cnc lc l ' s1 ,51s1115.  auc l  sevc la l  o thc ls  l rave  tcg io ru t l  o l  loc i i l
svstctt ts. Ctttrcnt debatcs abotrt inrploving thcse .s),stents tcnd to let,oh'e alouncl Iu'o
po lcs :  i l r c rcasec l  I - i t ra r tc i i rg  ( Ib l  l r 'h ic r l r  pLrb l i c  dc i ' c r r r l c r ' . s  l ravc  Lrccn  c lanro l ing  s incc  thc
t98os ,  rvhcr r  per  c l ien t  spcnd ing  in  n ros l  sys tcn ts ,  in  rc iL l  c lo l la ls ,  loo l i  a  nosc  d ivc  l l .on t
r.vlr ich i t  l ras no'cl lccovercci) ancl,  nrolc lcccntl l ' .  pl ivat izat iou.

I f  i t  i s  t luc  tha t  pub l i c  c lc l ' c r r r l c ls  ac l i ieve  s t rbs tan t ia l l l '  r vor .sc  t .esu l ts  1or .  the i r  c l i cn ts  Lhan
pt ' i t ' l t c  la rv . \ 'e t ' s ,  t l i a l  l ' ac t  s l rou l t l  bc  t lo r rb l ing  to  r rs  a i l ,  c lu i te  apa l t  I ' r ' onr  rv l re thc t ' the

d i l l t l cncc  is  thc  p loc luc t  o f  unc le r ' f  in lnc ing ,  eovc lun ten t  inc f l i c ienc ics  o r ' [ ro th .

B t t I  o t t r  resu l l s  s r tggcs t  a  I ro lc  bcn ign  exp la r ra l ion ,  and a  less  c l ras t i c  so ]u [ ion  t ] ran
s l te r rc l i r rg  r l to l ' c  on  pr rb i i c  de fenc le ls  o r 'p r iva t iz ing  thc  s ls ten l .  I I ' sc l l - -se lcc t ion  b .v  gu i i t1 , ,

n rer rg i r ta l l -y  ind igc t rL  c lc l ' cndants  i s  c l l i v ing  a  b ig  pa l t  o1 ' th is  e l ' f cc t i vcness  d i f ' l c tence,  lhc
t 'el tredY rnav sit lplv be to t ightcn t lrc urcchunisnrs \, \ 'c usc to r lctclnrinc incl igerrc. i , .  This
so l t r t ion  rvor t ld  t to t  o i t l v  tcduce t l t c  ou tcor r rc  d i l l c lenccs  l t c t rveen l tub l i c  c le lenc le ls  a t rd
pl ' ivale dcl 'cnsc larvr.ct 's, l trr l  i t  ivoulcl also givc laxl)a.\ 'el 's n.rolc baug fr.rr lhei i 'pr ibl ic
clcl 'cnclcl buck.

Il4ort'is B. IIo.l.'fitturt is n Coloraclo slaLe lricrl .irrclcle cntd

lbr t,aw cnrrl Ilcltauioral l?eseax-lt.

| "  pmvrous pacFl r  z

a.lr: l loLu crt t l rc C)ruter Inst i t tLte
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